














contrast to its conclusions in the Oregon BiOp, in Idaho FWS found that the proposed
standards were likely to jeopardize the continued existence of numerous species,
including threatened bull trout.

III. EPA’s FAILURE TO ENSURE AGAINST JEOPARDY TO THREATENED
BULL TROUT IN APPROVING OREGON’s TOXICS WATER QUALITY
CRITERIA

ESA section 7(a) (2) imposes a strict substantive duty on federal agencies to
“insure” that their actions do not cause jeopardy to endangered or threatened species.
16 U.S.C. § 1536(a) (2). “Arbitrarily and capriciously relying on a faulty Biological
Opinion violates this duty.” Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 698
F.3d 1101, 1127-28 (9th Cir. 2012) (quoting Wild Fish Conservancy v. Salazar, 628 F.3d
513, 532 (9th Cir. 2010); see also Pyramid Lake Paiute Tribe of Indians v. U.S. Dept. of Navy,
898 F.2d 1410, 1415 (9th Cir. 1990) (“A federal agency cannot abrogate its
responsibility to ensure that its action will not jeopardize a listed species; its decision
to rely on a FWS biological opinion must not have been arbitrary and capricious”). An
agency cannot meet its obligations under section 7 by relying on a BiOp that is legally
flawed or by failing to discuss information that would undercut the BiOp’s
conclusions. Ctr. for Biological Diversity, 698 F.3d at 1127-28.

Here, FWS’ BiOp was legally flawed, and FWS failed to discuss information that
would undercut its conclusions regarding the effects of the proposed toxics criteria on
bull trout. In comparing FWS’ Oregon 2012 BiOp with FWS’ Idaho 2015 BiOp, it is
clear that the Oregon BiOp is arbitrary and capricious. Idaho’s proposed criteria for
chronic arsenic, chronic selenium, and acute and chronic zinc were identical to or
stricter than those considered by FWS in its 2012 Oregon BiOp. For these four criteria,
FWS reached opposite conclusions related to bull trout. FWS found no jeopardy to bull
trout resulting from at least these four toxics criteria in Oregon. Three years later FWS
determined that the same or stricter criteria would jeopardize bull trout in Idaho.

In many instances, FWS’ conclusions in its Oregon BiOp contradict key areas of
scientific consensus identified by FWS in its Idaho BiOp. For example, in Oregon FWS
relied on bluegill data and used bluegill as a surrogate for bull trout when considering
the proposed chronic criterion for arsenic because there was “insufficient chronic
toxicity data for bull trout or any more closely related salmonid.” OR FWS BiOp at
189. But in its Idaho BiOp three years later, FWS analyzed this criterion’s effects on
bull trout in Idaho and relied on rainbow, cutthroat, and bull trout data to support its
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conclusion that “at environmentally relevant concentrations, arsenic poses significant
health risks to salmonids, including reduced growth and survival, organ damage, and
behavioral modifications.” ID FWS BiOp at 143. The studies that FWS relied on to
reach this conclusion predate FWS’ 2012 Oregon BiOp. Id. at 143-44. FWS’
conclusions in Oregon regarding growth effects (based on bluegill data) directly
contradict its conclusions in Idaho (based on rainbow, cutthroat, and bull trout data)
that the proposed chronic criterion for arsenic is likely to cause adverse effects on bull
trout in the form of reduced growth and tissue damage.

Additionally, unlike in its Oregon BiOp, in its Idaho BiOp FWS recognized that
the effects of zinc on salmonids depend on the hardness of the water. Therefore, FWS’
Idaho BiOp adjusted the acute and chronic zinc toxicity data to better estimate the
actual effects in Idaho, based on the hardness of its waters. See id. at 202-3. FWS in
Idaho also considered the effects of toxics water quality criteria on bull trout prey
species, which FWS had ignored in its Oregon BiOp three years earlier. See e.g., id. at
204.

Because EPA relied on FWS’ faulty and arbitrary and capricious BiOp to approve
Oregon’s water quality criteria for chronic arsenic, acute and chronic zinc, and chronic
selenium—which are intended to protect aquatic life including bull trout—EPA failed
to ensure that its January 31, 2013 and April 11, 2014 approval actions are not likely to
jeopardize the survival of threatened bull trout or result in the destruction or adverse
modification of the species’ critical habitat, in violation of EPA’s mandatory obligation
under the ESA. 16 U.S.C. §§ 1536(a)(2), 1540(g) (1) (A).

IV. EPA’s FAILURE TO REINITIATE CONSULTATION ON OREGON’s
ARSENIC AND ZINC WATER QUALITY CRITERIA

NWEA also intends to sue EPA for failing to reinitiate consultation on Oregon’s
chronic arsenic and acute and chronic zinc criteria. As noted above, EPA must reinitiate
formal consultation if “discretionary Federal involvement or control over the action has
been retained or is authorized by law and . . . [i]f new information reveals effects of the
action that may affect listed species or critical habitat in a manner or to an extent not
previously considered.” 50 C.F.R. § 402.16(b). Here, EPA retains or is authorized by
law to have discretionary involvement or control over Oregon’s toxics water quality
criteria. Seee.g., 33 U.S.C. § 1313(c) (4) (B) (CWA provision requiring EPA to set forth
new or revised water quality standards when necessary); 40 C.F.R. §§ 131.21, 131.5,
131.22 (CWA implementing regulations); OR FWS BiOp at 360 (reinitiation
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statement). And there is new information that reveals potential effects of Oregon’s
chronic arsenic and acute and chronic zinc criteria on bull trout or its critical habitat in
a manner or to an extent not previously considered. This new information includes
FWS’ 2015 Idaho BiOp finding that the same criteria that EPA approved in Oregon will
jeopardize bull trout in Idaho, and the studies and data related to rainbow, cutthroat,
and bull trout that that existed at the time of, but were not considered in, the Oregon
BiOp. Therefore, the ESA requires EPA to reinitiate consultation regarding the effects
of Oregon’s chronic arsenic and acute and chronic zinc criteria on threatened bull
trout. Because EPA has not reinitiated such consultation, EPA is in violation of the
ESA.

V. EPA’s FAILURE TO CONSULT ON OR, IN THE ALTERNATIVE,
FAILURE TO REINITIATE CONSULTATION ON, OREGON’s
CHRONIC SELENIUM WATER QUALITY CRITERION

Lastly, NWEA intends to sue EPA for failing to consult on Oregon’s aquatic life
water quality criterion for chronic selenium or, in the alternative, failing to reinitiate
consultation on the criterion. As noted above, on January 31, 2013, EPA disapproved
Oregon’s proposed chronic selenium criterion that FWS had considered in the 2012
Oregon BiOp. In light of this disapproval, Oregon proposed a modified criterion for
chronic selenium, which EPA approved on April 11, 2014. EPA did not engage in ESA
consultation on this new, different criterion, in violation of ESA section 7, 16 U.S.C. §
1536.

In the alternative, NWEA intends to sue EPA for failing to reinitiate
consultation on the modified chronic selenium criterion. The ESA requires reinitiation
of prior consultation if “discretionary Federal involvement or control over the action
has been retained or is authorized by law and . . . [i]f the identified action is
subsequently modified in a manner that causes an effect to the listed species or critical
habitat that was not considered in the biological opinion.” See 50 C.F.R. § 402.16(c).
Again, here, EPA retains or is authorized by law to have discretionary involvement or
control over Oregon’s toxics water quality criteria. Seee.g., 33 U.S.C. § 1313 (c)(4)(B)
(CWA provision requiring EPA to set forth new or revised water quality standards
when necessary); 40 C.F.R. §§ 131.21, 131.5, 131.22 (CWA implementing
regulations); OR FWS BiOp at 360 (reinitiation statement). While EPA consulted on
the originally proposed chronic selenium criterion, EPA did not consult on the
modified (and subsequently approved) criterion. Therefore, EPA violated the ESA by
failing to reinitiate consultation on the revised chronic selenium criterion.
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VI. CONCLUSION

If EPA does not come into compliance with the Endangered Species Act, upon
expiration of the 60 days NWEA intends to file suit against EPA pursuant to the ESA.
NWEA anticipates filing suit in the United States District Court for the District of
Oregon, requesting declaratory and injunctive relief. During the sixty day notice period,
NWEA will be available to discuss effective remedies and actions that will assure the
agencies’ future compliance with the ESA. In addition, if EPA has any questions
regarding this letter, please contact the undersigned counsel for NWEA.

Sincerely,

) L]

James N. Saul

Allison LaPlante

Lia Comerford

Earthrise Law Center at
Lewis & Clark Law School
10015 SW Terwilliger Blvd.
Portland, OR 97219

Counsel for NWEA
Copies sent by certified mail to:

Director Richard Whitman

Oregon Dept. of Environmental Quality
700 NE Multnomah Street, Suite 600
Portland, OR 97232-4100
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